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Response to Complaint

Dear Ms. DeJamett-Miller:

Please consider this letter, enclosed original Affidavits and enclosed documents as
International Union of Painters and Allied Trades (IUPAT) District Council 53 and Clarence
Mitchell's response to Gerald McMillian's Complaint dated May 19,2005 in the above-referenced
matter. First, IUPAT District Council 53 and Clarence E. Mitchell, Sr. deny that they violated the
Federal Election Campaign Act. Specifically, they deny the allegations made by Gerald McMillian
in his Complaint and have enclosed Affidavits from Clarence Mitchell, Jerry Huffman and Kenny
Bird that clearly show that the allegations made by Mr. McMillian were false. It is especially
troublesome that Mr. McMillian stated that District Council 53 and/or Clarence Mitchell required
District Council 53 staff members to paint signs for West Virginia Supreme Court candidate Warren
McGraw at the office of District Council 53 when Gerald McMillian himself volunteered the
services of members of the District Council to paint the signs. Gerald McMillian made this pledge
at a meeting of the West Virginia State Building Trades and then told members of District Council
53 staff that they should volunteer their time to paint the signs. Curiously Gerald McMillian omits
mis fact from his Complaint

Gerald McMillian also asserts that Clarence Mitchell told him he would reject his weekly
activity reports if they referenced political events and that District Council 53 staff were required by
Clarence Mitchell to attend the political events. Enclosed is the only weekly report from Mr.
McMillian that District Council 53 ever rejected. It clearly shows by the fax cover sheet from
Clarence Mitchell mat the report was rejected because it did not include a start time for work. Also,
enclosed are numerous weekly reports that Gerald McMillian submitted that actually do reference
political activities he attended. Contrary to Mr. McMillian's assertion, these weekly reports
referencing political activities were not rejected. Further, Mr. McMillian, like all other staff
members of District Council 53, was not required to participate in any political activities, hi fact,
Clarence Mitchell instructed Mr. McMillian that any political activities he desired to participate in
had to be attended on his own time, i.e. outside of the normal forty (40) hours each staff member was
required to work each week for District Council 53.
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Further, the Federal Election Commission should be aware that since resigning from the
District Council S3 effective May S, 2005, Mr. McMillian has filed numerous NLRB charges,
asserted that he can collect unemployment benefits because he was forced to resign because he
would not agree to lie on union reports and has made numerous threats to District Council 53 staff.
One of the NLRB charges stated mat Clarence Mitchell forced Gerald McMillian and other District
Council 53 staff members to falsify weekly reports by deleting any reference to political activities.
Thus far, Mr. McMillian has withdrawn all filed NLRB charges and has been ruled ineligible for
unemployment benefits.

District Council 53 and Clarence Mitchell assert that this letter of response, the enclosed
affidavits and the enclosed weekly reports show that there are no grounds to Mr. McMillian's
Complaint. Should the Commission require affidavits from every other staff member of District
Council 53, please contact me and I will obtain the same.

If you have any questions regarding this matter, please do not hesitate to contact me.

Respectfully,
THE SEGAL LAW FIRM

JohnF. Dascoli

JFD:mmw
49979

cc: Clarence Mitchell
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AFFIDAVIT OF CLARENCE E. MITCHELL- SH

I, Clarence E. Mitchell, Sr. being first duly sworn under oath, depose and state to die best of

my knowledge as follows:

1. I have served as Business Manager/Financial Secretary of IUPAT District Council

S3 and have done so since the beginning of District Council S3 in 2001.

2. I have never required any staff member or members of District Council S3 to attend

political rallies. All staff members were instructed that if they wanted to attend political activities

they had to do so on their own time and if the political activities fell during regular business hours

any hours missed had to be counted as "personal" and made up at other times.

3. I never instructed Gerald McMillian or any other District Council S3 member that I

would reject their weekly reports if there were any references to political activities. In fact, the only

staff member who had his weekly report rejected was Gerald McMillian. His report was rejected

for not listing the starting time he came to work. There are other reports in which Gerald McMillian

listed political activities and these reports were not rejected.

4. All staff members except Assistant Business Manager Richard Hackney are paid a

salary based on forty (40) hours per week (40 hours multiplied by the journeymen rate). Richard

Hackney is paid a salary based on fifty (SO) hours per week with half of his salary being reimbursed

by the Apprenticeship Fund because he also serves as Administrator of the Apprenticeship Program.

5. I did not give nor direct anybody to give District Council S3 staff member's a list of

required political activities to attend. District Council S3 Political Director Dan Poling did provide

information to staff members and District Council S3 members about political events and they

received such information from a variety of other sources. However, attendance of political events

was always voluntary and always to be done on personal time.

6. I instructed Gerald McMillian not to use his union vehicle and gas to attend political

activities and to attend any political activities on his own time. If any staff member had to use his

union vehicle to attend political activities he had to log any such use as "personal." This is the same

policy for any personal use of a union vehicle.



7. Nobody ordered apprentices or apprenticeship staff to attend political events.

8. Homer Williamson, the former apprenticeship coordinator who comes from

Huntington, is a good friend of Gerald McMillian.

9. No member of District Council S3 was required to participate in precinct walks (to

registervoters)organizedbytheAFL-CIO. All participation in precinct walks was purely voluntary.

10. I did not require any District Council S3 staffer members to stuff envelopes for the

John Kerry campaign. Some District Council S3 members did stuff envelopes for the John Kerry

campaign on a voluntary basis.

11. Gerald McMillian attended a West Virginia State Building Trades Meeting and

volunteered members of District Council S3 to paint Warren McGraw signs. Gerald organized the

sign painting and asked for volunteers to help paint the signs. Various District Council S3 staff

members volunteered their time to paint the Warren McGraw (West Virginia Supreme candidate)

signs based on Gerald McMillian's request Other staff members did not participate in pointing the

signs. The time spent painting signs was voluntary and did not count towards the work week

required to be worked by District Council S3 staff members, i.e., any District Council S3 staff

members participating in the sign painting had to work their normal work week in addition to the

time they volunteered to paint the signs.

12. I have read Gerald McMillian's complaint, and I vehemently deny the allegations he

made in his complaint.

And further Affiant saith not.

A.lwL
CE E. MITCHELL, SR.

aNotaivPublicforsaidcounrv.docertirVthat

I V ft fas* £ mZs&Kwho signed the writing above bearing the date of the &*dav

_, 2005 has this day acknowledged the same before me in my said county.

Given under my hand this ffiqay of UiJtus- 2005.

My commission expires
OFFl'DALlaSr**"
NOTARY PUBLIC

STATE OF WEIT VHMMA
MARTHA M.WHTTt

•10 KMMWIU
ChirlMton.WVllIM

M> CdiHTlMlOP C«PTM MllVhlftj
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AFFIDAVIT OF FRANKLIN JERRY HUFFMAN

I, Franklin Jerry Huffamn, being first duly sworn under oath, depose and state to the best of

my knowledge as follows:

1. I currently serve as Business Representative/Organizer for Local 970 oflUPAT

District Council 53.

2. I answer directly to Assistant Business Manager Rick Hackney and Business

Manager, Secretary-Treasurer Clarence Mitchell

3. ft was my understanding that if I wanted to attend any political rallies or participate

in other political activities during the 2004 election campaign I had to do so on my own time. Also,

any participation in political activities was purely voluntary.

4. Clarence Mitchell never told me that he would reject my weekly reports if I

mentioned political activities on those reports.

5. I am paid a salary based on forty (40) hours per week times the journeyman rate.

Clarence Mitchell told me mat any political activities I wished to participate in had to be done

outside of the normal forty (40) hours per week that I work for District Council S3.

6. I was not given a list of required political activities to attend but did receive

information about upcoming political events from Dan Poling, District Council S3 Political Director,

and other sources.

7. It was my understanding that if I attended political events I was supposed to use my

own vehicle. I think it would also be permissible to use the union vehicle and log any miles as

"personal" if necessary. This is the same policy for any personal use of a union vehicle.

8. Clarence Mitchell did not order any apprentices or apprenticeship staff to attend

political events.

9. I was not required to participate in precinct walks (to register voters) organized by

the AFL-CIO but I did participate in such walks during the evenings and weekends on a voluntary

basis.



10. I was not required to assist in John Kerry mass mailings but I did do so on a

voluntary basis.

11. I was not required to paint Warren McGraw (candidate for West Virginia Supreme

Court) signs at the District Council S3 office but I did voluntarily participate in painting the signs.

Gerald McMillian actually volunteered the District Council S3 staff to participate in painting the

Warren McGraw signs and it is my understanding that Gerald McMillian organized the whole

activity. Various District Council S3 staff did not participate in painting the Warren McGraw signs

and the ones tiiat did partidpate did so vohintarily on their own time. Further, the day I participated

in painting the Warren McGraw signs 1 was not working because I was taking a vacation day.

12. Gerald McMillian has told me on more than one occasion that if I did not tell the

truth about being ordered by Clarence Mitchell to participate in political activities I would go to jail.

13. I have read Gerald McMillain's complaint filed in this matter and it is false.

And further Affiant saith not

UFFMAN

_, a Notary Public for said county, do certify that

who signed the writing above bearing the date of the Jjtf** day of

2005 has this day acknowledged the same before me in my said county.

Given under my hand this ̂  day of

My commission expires

,2005.

OFflCIALMAL
NOTARY PUBLIC

STATE OF WEST VMONA
MARTHA M. WHITE

•10KiMwhilhrd.,
4B^_^__A__ UJk. AflMM 1CMUMton. wvmoi |

My CwvpJiPlrn ftpim Much li, BfOl
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y^FFIDAVIT OF KENNETH D. BIRD

I, Kenneth D. Bird, being first duly sworn under oath, depose and state to the best of my

knowledge as follows:

1. I serve IUPAT District Council 53 as a Service Representative/Organizer.

2. I answer to Business Manager, Secretary-Treasurer Clarence Mitchell and Assistant

Business Manager Rick Hackney as far as nay chains-command.

3. During the 2004 election campaign I attended political rallies on a voluntary basis on

my own time and I was never required to attend any political rallies.

4. No staff member of District Council 53 was ever ordered to change their weekly

reports because they referenced the attendance of political functions. Staff members could only

attend political functions if they did so on then* own time.

5. Gerald McMillian is the only staff member I am aware of who had his weekly report

rejected. His weekly report was not rejected because he listed political activities but because he

failed to list his work start time.

6. I work on a salary basis for District Council S3 based on a fifty (SO) hour work week.

7. I never received a list of required political events to attend from District Council S3.

However, I did receive information on political events from District Council Political Director Dan

Poling, the West Virginia AFL-CIO and other sources.

8. It is my understanding that any member who wanted to attend political functions on

their own time had to use their own vehicle or, if they used a District Council vehicle, had to log the

use of the District Council vehicle as "personal."

9. Nobody at District Council 53 that I am aware of ordered apprentices or

apprenticeship staff to attend political functions.

10. I was not required to participate in precinct walks but I did participate in those walks

on a purely voluntary basis.

11. I was not required to assist in John Kerry mass mailings but I did help with the

mailings on a few occasions on a voluntary basis.



12. Iwasnotc*deiedtopamtWaiienMcGraw(WestViigra^

signs at the District Council S3 office. I was present when various volunteers from District Council

S3 and other union volunteers painted the signs at the office. Gerald McMillian had volunteered

District Council S3 members to help with painting the signs. Gerald McMillian volunteered the

painting of the signs when he attended a West Virginia State Building Trades Meeting.

13. I have read Gerald McMillian's complaint, it is false and I do not trust Gerald

McMillian. In fact, Gerald McMilh'an has threatened my life on more than one occasion.

And further Affiant saith not.

^ Afe ,,Notary Public for said county, do certify that

who signed the writing above bearing the date of the 3tJ^ day of

2005 has this day acknowledged the same before me in my said county.

Given under mv hand this &roav ,2005.

My commission expires

OFFICIAL SEAL
NOTARY PUBLIC

STATE OF WEST VHtQMA
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